REPUBLIC OF KENYA

IN THE TAX APPEALS TRIBUNAL AT NAIROBI

TAT APPEAL NO. E1248 OF 2024

ALEX TRACHTENBERG .....cooviiiieiiiiiiiiiiceceeea, APPELLANT

~VERSUS~

COMMISSIONER DOMESTIC TAXES «.cuvneneneniniiininiienenenennnnn. RESPONDENT

JUDGMENT

BACKGROUND

1. The Appellant is a former director and shareholder of a dissolved Company
Econ Investment limited.

2. The Respondent is a Principal officer appointed under Section 13 of the Kenya
Revenue Authority Act, Cap 460 Laws of Kenya. Under Section 5 (1) of the
Act, the Kenya Revenue Authority is an agency of the Government for the
collection and receipt of all revenue. Under Section 5 (2) of the Act with
respect to the performance of its function under subsection (1), the Authority
is mandated to administer and enforce all provisions of the written laws as
set out in Part | & Il of the First Schedule to the Act for the purposes of
assessing, collecting and accounting for all revenues in accordance with those

laws.
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3. The Respondent vide an email dated 29t June 2024 wrote to the Taxpayer
notifying it that its principal ledger balances which were previously held
under the legacy system had been migrated to iTax.

4. On 227 July 2024 the taxpayer (Econ Investments Limited) objected to the
liability migrated into its iTax.

5. The Respondent issued the taxpayer with an Objection Decision dated 19t
September 2024 confirming the migration of legacy debit balances
amounting to Kshs. 2,362,692.00 to the iTax portal of the taxpayer.

6. The Objection Decision was issued against the taxpayer, a Company that had
hitherto been dissolved through Gazette Notice No. 7578 of 27t July 2018.

7. The Appellant, a former director and shareholder of the dissolved company,
being aggrieved by the Objection Decision issued against the dissolved
company lodged the instant Appeal at the Tribunal on 18t October 2024.

THE APPEAL

8. The Appeal is premised on the following grounds as contained in the

Appellant’s Memorandum of Appeal dated and filed on 31 October 2024;

a) That the Respondent had no jurisdiction to make an Objection
Decision against the dissolved company as it ceased to exist from the
date of dissolution and could not therefore be classified as a taxpayer
pursuant to Section 51 (1) of the Tax Procedures Act;

b) That the Respondent lacked jurisdiction to make an Objection Decision
under the TPA in the absence of restoring the dissolved company

pursuant to Section 917 and 918 of the Companies Act 2015;
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c) That it was not open in law and in fact for the Respondent to consider
itself as a creditor of the dissolved company and claim alleged taxes
when the same had not been the subject of any assessment, demand
or notice during the existence of the dissolved company and/or had
not been posted on its iTax or notified to the dissolved company
before its dissolution;

d) That the Respondent misdirected itself in law and in fact by finding
that Section 900 (1) of the Companies Act 2015 applied to the
dissolved company, yet the dissolved company had not received any
assessment, demand, or notice prior to the dissolution. In the event,
there was no amount of tax due or owed;

e) That the Respondent misapprehended the provisions of Section 10 (2)
(b) of the Tax Procedures Act by interpreting the provision to apply to
all circumstances whereas it was limited to an application by a
registered person who ceased to be required to be registered for the
purposes of a tax law in contradiction to the relevant provisions which
is Section 10 (5) which was applicable in the circumstance and provided
that “(5) the Commissioner may, on his or on her own motion and by
a notice in writing to a person or a person’s tax representative,
deregister the person when satisfied that the person is eligible for
deregistration, including when the person in a natural person who has
died, a company that has been liquidated or any other person that has

otherwise ceased to exist.”
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f) That the Respondent erred in fact and in law by unreasonably failing
to cancel the PIN and tax obligations of the dissolved company even
after being provided with all the relevant documentations and
information which it had asked for including the audited financial
statements for the three years of income 2015, 2016, and 2017
respectively;

g) That the Respondent was not open in law and in fact for the
Respondent to arbitrarily refuse to cancel the PIN and tax obligations
of the dissolved company when by virtue of Section 10 (7) and (8) of
the Tax Procedures Act, the dissolved company is deemed
deregistered, and its PIN is therefore cancelled by operation of the law;

h) That it was not open in law and in fact for the Respondent to refuse
to cancel the PIN of the dissolved company when the only assessment
as a matter of fact was the self-assessment returns made by the
dissolved company in the years under review and which had not been
the subject of any default assessment or additional assessment prior to
the dissolution of the dissolved company;

i) That the Respondent in purporting to seek verification of the
purported legacy balances with respect to the years of income 2004,
2010, 2011,2013 and 2014 in the year 2024, over 10-20 years after the
relevant period allegedly under review, acted contrary to the

provision of Section 23 (1) (c) of the Tax Procedures Act;
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j)  The Respondent erred in law and in fact by purporting to migrate
unsubstantiated and concocted legacy balances to the iTax ledger of
the dissolved company for the years under review being 2004, 2010,
2011, 2013 and 2014 when in fact the self-assessment returns made by
the Dissolved Company in the said years indicated that there was no
tax due and if any the same was fully paid before the dissolution of
the dissolved company;

k) That by purporting to demand payments of legacy debit balances that
are totally different from the records depicted from the self-assessment
returns for the years under review, the Respondent erred in law and
in fact by purporting to amend the self-assessment returns filed more
than 10-20 years back by the dissolved company contrary to Section
31 of the Tax Procedure Act;

I) That by purporting to refer the Appellant to consult DTD legacy
support team for the validation of the contested migrated legacy debit
balances having delivered the Objection Decision confirming the
balances of Kshs. 2,362,692.00 the Respondent was acting capriciously
and unreasonably; and,

m) That the said Objection Decision dated 19th September 2024 was in the
event issued unlawfully, capricious and in bad faith in that, the
Respondent failed to consider the evidence submitted before it by the
Appellant in its letter dated 28t August 2024 showing clearly that the

said balance of Kshs. 2,362,692.00 made of Kshs. 441,932.00 being
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the balance of tax for the year ended 31t December 2004, Kshs.
960,380.00 being the 3t instalment tax for the year ended 31s
December 2013 and Kshs. 960,380.00 being 4t instalment tax for the
year ended 31t December 2013 were indeed paid and acknowledged
by the Respondent by issuing receipt of payment and therefore
confirming erroneous legacy balances which were yet to be reviewed
by the Respondent’s OTO legacy support team responsible for the

validation of such balances.

THE APPELLANT’S CASE

9.

10.

11.

The Appellant’s case is premised on the following documents before the
Tribunal;

a) Statement of Facts dated and filed on 315t October 2024 together with

the documents attached thereto; and,

b) Written submissions dated and filed on 27t February 2025.
The Appellant stated that the dispute before the Tribunal arises from the
purported Respondent's Objection Decision dated 19t September 2024
confirming the rejection of the application for the cancellation of the PIN
and purported migration of legacy debit balances amounting to Kshs.
2,362,692.00 to the iTax portal of the company which was dissolved
through the Gazette Notice No. 7578 of 27t July 2018.
The Appellant submitted that the Objection Decision purported to partially
allow some of the issues raised in the Appellant’s letter dated 22 July 2024

written by the Appellant in his capacity as a former director and shareholder
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of the dissolved company. That the Appellant’s letter demonstrated that the
migration of legacy balance of Kshs. 8,482,737.00 to the dissolved
company’s iTax portal by the Respondent was erroneous unlawful and abuse
of its statutory power.

12. The Appellant averred that its Appeal is about the Respondent attempting to
enforce a purported tax liability against a company which has been dissolved
and therefore in non-existent without first complying with the law to restore
it to the Register of Companies as provided for by Section 916 of the
Companies Act 2015 and thereby denying the Dissolved Company the
opportunity to be heard.

13. The Appellant stated that contrary to the Respondent's assertion that the
Appellant lacks /locus standl, the Appellant, is a person dissatisfied by the
Objection Decision, and has standing to bring this Appeal. Under Section 52
(1) of the Tax Procedures Act, Cap 469B, and Section 12 of the TAT Act, Cap
469A, it is clear that the right to appeal is not limited to taxpayers but to any
person who is dissatisfied with any decision of the Respondent. That the
Objection Decision apparently affects the Appellant as aforesaid.

14. The Appellant stated that this dispute dates back to the year 2018 when the
Appellant applied for the now dissolved company’s name to be struck off
the Register of Companies. That the Appellant on 315t January 2018 made
the said Application through Form CRI18, attaching the Notice of
special/ordinary resolution required by Companies Act 2015 to be lodged

with the Registrar of Companies and subsequently paid the relevant fees.
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15. The Appellant averred that it should be noted, as a matter of fact, that at the
time the Appellant was making the Application for dissolution of the now
dissolved company, the dissolved company neither had any creditor nor
owed the Respondent any unpaid taxes.

16. The Appellant averred that Subsequent to the Application it made on 31s
January 2018 for the deregistration of the now dissolved company, the
Registrar of Companies vide the Gazette Notice No. 2549 published in the
Kenya Gazette on 16t March 2018 informed the general public of the
intended dissolution of Econ Investments Limited (Dissolved) as per Section
897 (3) of the Companies Act 2015. That the main aim of such Gazette
Notice issued under Section 897 (3) of Companies Act 2015 by the Registrar
of Companies was (as per Section 897(3)(b) of Companies Act 2015) to invite
any person to show cause why the name of the now dissolved company was
not to be struck off the Register of Companies.

17. That three (3) months passed from the date of Gazettement of Notice No.
2549 on 16*March 2018 without any member of the public or any institution
including the Respondent raising any issue in relation to and against the
dissolution and deregistration of the Dissolved Company. Thus, as required
by law, the Registrar of Companies published an official dissolution through
Gazette Notice No. 7578 of 27t July 2018 in accordance with the provision
of Section 897 (4) of the Companies Act. That the dissolution was further
confirmed vide the letter from the Registrar dated 2nd August 2018. That it is

therefore an uncontested fact that the dissolved company no longer exists.
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18. The Appellant averred that on 2n August 2018, the Registrar of Companies
through its letter of even date confirmed the dissolution of Econ Investments
Limited stating in part that;

a) [t was in receipt of the Appellant’s request to dissolve Econ Investments
Limited.

b) Notice of final dissolution of the Dissolved Company was published
via the Kenya Gazette notice number 7578 of 27th July 20I8.

c) It confirmed that Econ Investments Limited was dissolved with effect
from 27t July 2018.

19. The Appellant submitted that on 18tOctober 2018, the Appellant vide iTax
made an application to the Respondent for the cancellation of the PIN and
tax obligations of the dissolved company referenced as KRA201814550326.
That the receipt of the cancellation was acknowledged vide an email from
the Respondent and an e-cancellation acknowledgement receipt both dated
18t October 2018.

20. The Appellant averred that regrettably, the Respondent through its email of
26t October 2018 informed the Appellant that the cancellation application
had been rejected and provided directions to be complied being to;

a) Provide at least 3 years financial statements of the Dissolved Company.
b) Consult with the West of Nairobi Respondent’s Office for any inquiries.

21. The Appellant averred that he responded to the letter on 8t November

2018, providing the three-year audited accounts for the period before

dissolution, a copy of the gazette notice No. 7578 dated 27t July 2018 and
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the letter from the Registrar of Companies dated 2@ August 2018 both
confirming the deregistration and dissolution of the company. That further,
the Appellant informed the Respondent that the letter was written on his
instructions as a director and shareholder of the dissolved company. The
Appellant requested the Respondent to proceed with the cancellation of the
PIN and tax obligations of the dissolved company.

22. That despite providing all the requisite documents, the Respondent neither
responded to the letter dated 8t November 2018 nor canceled the PIN/tax
obligation of the dissolved company.

23.The Appellant averred that due to the unresponsive nature of the
Respondent, that he again on 20t June 2019, after the lapse of the six months
statutory period, on behalf of the dissolved company, communicated a final
reminder to the Respondent in relation to the deregistration and dissolved
status of the Dissolved Company.

24. The Appellant submitted that in his letter of 20t June 2019, he referred to
previous correspondence and reminded the Respondent that it was under an
obligation to deregister the dissolved company for purpose of tax where such
company had ceased to exist and no longer needs the PIN for purpose of tax
laws under Section 14 (1) of the TPA. That the dissolved company was
deemed to have been deregistered by dint of operation of Section 10 (7) &
(8) of the TPA upon lapse of six months of its cancellation application. That
the Respondent was under mandatory obligation as per Section14 (1) & (2a)

of the TPA to cancel the PIN PO51154007) of the dissolved company.
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25. The Appellant stated that having ceased to exist, and with no income,
supplies or any taxable activity, the dissolved company had no obligation to
file any returns whatsoever.

26. That even upon a reminder to the Respondent to cancel the PIN and tax
obligations of the dissolved company, there was no response from the
Respondent.

27. The Appellant averred that five (5) years later, after the Appellant’s letter
dated 20t June 2019, the Respondent out of the blues sent an email on 29t
June 2024 to the dissolved company's email address which was under the
care of the Appellant.

28. The Appellant contended that the Respondent’s email of 29t June 2024 was
shocking as it was notifying the dissolved company of the migration of legacy
debit balances of Kshs. 8,482,737.00 and demanding the same to be paid by
the dissolved company which was already non-existent.

29. The Appellant averred that vide a letter dated 224 July 2024, he explained
that the Dissolved Company was deregistered more than seven (7) years back
and that up to the time of dissolution, and until the emergence of the email
of 29t June 2024, there has been no allegation of any debts owed to the
Respondent by the Dissolved Company.

30. The Appellant averred that vide the above letter, he reminded the
Respondent that the dissolved company’s PIN had been cancelled by

operation of law as per Section 10 (7) and (8) of the TPA.
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31. The Appellant equally underscored to the Respondent that it did not have
any power to decide on the unknown balances which were to be moved to
the iTax system as the PIN of the Dissolved Company did not exist and that
following the dissolution, the dissolved company was void.

32. The Appellant submitted that on 5% August 2024, an officer of the
Respondent replied to his letter dated 22rd July 2024 via the email:

john.karani@kra.go.ke on the same day. That the Respondent stated that as

per its Public Notice, the migrated taxes were not new taxes and thus not a
demand or tax decision subject to objection or appeal process and that
taxpayers had up to 31t December to raise any issues with the respective
TSO:s.

33. The Appellant stated that upon receipt of the Respondent’s email of 5t
August 2024, he replied on behalf of the dissolved company vide a dated 6"
August 2024, physically delivered to the Respondent on the same day and

also delivered by email to the dtdlegacysupport@kra.go.ke among other

email addresses of the Respondent’s officers.

34. The Appellant pointed out that his letter dated 224 July 2024, though titled
a notice of objection, was an objection to the legacy balances as
communicated by the Respondent’s email dated 29t June 2024 and not a
Notice of Objection in terms of an objection to a decision as prescribed under
Section 51 of the Tax Procedure Act.

35. That the said letter of 6th August sought to have the Respondent consider the

concerns raised in Appellant’s letter dated 224 July 2024 and act accordingly
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36.

37.

38.

by adjusting the debit balances to nil and cancelling the PIN of the dissolved
company in the iTax portal.

The Appellant stated that on 7t August 2024, the Respondent vide an email
of the same date acknowledged the receipt of the Appellant's letter dated 5t
August 2024 and advised the Appellant to get in touch with the TSO for the
purposes of resolving any concern that the Appellant might have on the
migrated debit balances purported to be of the dissolved company.

That further, the Respondent vide an email of 15t August 2024 requested
the Appellant to provide the emails of 25t October 2018 which it had sent
to the taxpayer as indicated in the Appellant’s letters of 8t November 2018
and 20t June 2019 respectively.

The Appellant stated that on the same day, of 15t August 2024, the
Respondent sent another email in which for the first time in the past ten
years, the Respondent purported to explain the computation of the migrated
legacy balances alleged to be related to the dissolved company. That in the
said email, the Respondent stated that;

i.  That the migrated legacy balances of Kshs. 8,482,737.00 related to the
principal income taxes arising out of self-assessment by the Dissolved
Company for the years of income 2014, 2013, 2011, 2010 and 2004;

ii.  The Respondent further attached an excel sheet which indicated the

alleged balances for the respective years of income under review; and,
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39.

40.

iii. The Respondent finally demanded the Appellant to provide
supporting documentation demonstrating that the Dissolved Company
had settled the alleged taxes.

The Appellant averred that the emails of 15t August 2024 were shocking to

the Appellant as the Respondent was requesting documentation of taxes

related to the dissolved company which ceased to exist more than seven
years ago. That it was also shocking to realize that the Respondent had
flawed in law so much that it was now reviewing taxes and self-assessments

returns correctly made by the dissolved company more than twenty (20)

years ago in the year 2004. That it was also the first time that the Respondent

concocted the make-up of the alleged migrated legacy balances and indicated
the respective years under review.

The Appellant submitted that he responded to the two emails of 15t August

2024 sent by the Respondent vide a letter dated 28t August 2024 on behalf

of the dissolved company, in which he stated as follows;

a) That the dissolved company was lawfully dissolved under Section 897
of the Companies Act, 2015 on 27t July 2018;

b) That having complied with Sections 10 (7) and (8) of the Tax
Procedures Act 2015, the dissolved company was deemed deregistered
as a matter of law, and the PIN was therefore cancelled by operation
of the law;

c) To require a dissolved company to retain documentation and purport

to now ask for such additional documents 20 years later, is patently
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unlawful, unreasonable, and in blatant contravention of Section 23 of
the TPA;

d) That an amendment to the self-assessments made by the dissolved
company more than ten to twenty years ago is a clear breach of Section
31 of the TPA;

e) Nonetheless, without prejudice to the above four points, and as a
matter of goodwiill, the Appellant on behalf of the dissolved company
put together information to support the Income Taxes paid for the
period. The documents produced supported the clear position that
during the periods alleged to be under review, the dissolved company
paid all the taxes due and there was no legacy balance to be migrated
to the iTax system as erroneously alleged by the Respondent;

f) That from the documentation submitted, it was evident that the only
legacy balance that was existing at the time of migration to iTax in
2013 was Kshs. 3,301,469.00 with respect to which a Legacy
Assessment Order Number KRA201609004021 dated 16" November
2016 was raised and the payment was made on 1t December 2016;
and,

g) That in view of the Information provided by the Appellant, the
purported principal income taxes of Kshs. 8,482,737.00 are
unsupported and are in fact non-existent and the resultant alleged
legacy debit balances must be immediately adjusted to nil and the

dissolved company’s PIN cancelled in the iTax Portal without delay.
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41. The Appellant further submitted that on 12t September 2024 the

Respondent acknowledged receipt of the Appellant's letter dated 28t August

2025 with all the evidence that all taxes were paid by the dissolved company

and indicated that the concerns were being reviewed, and that the Appellant

would be contacted by a debt validation officer.

42.The Appellant submitted that on 19t September 2024 even before the

Appellant was contacted by a debt validation officer, the Respondent issued

an Objection Decision sent via an email of 19t September 2014 to the

Appellant’s counsel Oraro & Company Advocate.

43. That in the said objection decision, the Respondent stated that;

iii.

legacy balances were not a new assessment, but tax balances migrated
from the legacy system (old system) to the iTax (new system);

The legacy balances amounting to KES. 8,482,737.00 comprises of
self-assessments for the years of income 2004, 2010, 2011, 2013 and
2014;

The Respondent had considered the Appellant’s grounds of objection
as outlined in its letter of 28 August 2024;

Section 900 (1) (c) of the Companies Act 2015 requires any person who
makes an application under section 897 on behalf of a company to
within seven days after the days on which the application is made to
ensure that a copy of the application is given to every person who at

any time on that day is a creditor of the company;
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v.  Section 10 (2) (b) of the TPA 2015 provides that a registered person
shall apply for deregistration under the subsection within thirty (30)
days of ceasing to be required to be registered under that tax law. That
the Appellant made the Cancellation Application beyond the thirty
days provided in TPA.

vi.  Section 32 (1) of TPA provides that tax payable by a person under tax
law shall be debt due to the government and shall be payable to the
Respondent;

vii. The Respondent verified the documentation provided by the
Appellant and some of the documents were missing, which included
Kshs. 441,932.00 for the year of income 2004, Kshs. 960,380.00
relating to 3 instalment corporation tax payment for the year of
income 2013 and 4 instalment tax payment of Kshs.960,360.00
relating to the year income 2013 and therefore the Appellant’s grounds
for the said periods were rejected; and,

viii. That the Appellant's Objection was partially accepted Kshs. 6,120,045
was validated while Kshs. 2,362,692.00 was disallowed.

44. The Appellant averred that upon receiving the purported Objection Decision
from the Respondent, it was dissatisfied with the flaws, factual errors and
legal booboos in the said Objection Decision. That the factual errors were so
apparent that the Appellant wondered whether the Respondent fully
appreciated the contents of Appellant’s letter of 28t August 2024 together

with its supporting documents.
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45.

46.

47.

The Appellant asserted that what the purported Objection Decision was
suggesting to be the “missing” data was actually in the documents the
Respondent purported to have reviewed. That as if that was not enough, the
said Objection Decision was foreign to tax law as it was not final, and it
advised that the DTD legacy team was to be consulted to resolve the
contested amount.

The Appellant averred that via an email of 11t October 2024, and the
Appellant’s letter of even date, the Appellant on behalf of the dissolved
company communicated to the Respondent the apparent errors in the
Objection Decision. That the letter was also sent to the DTD legacy support
team physically and via email as earlier advised by the Respondent.

The Appellant submitted that in the said letter he raised the following issues
on behalf of the dissolved company;

a) That he noticed Respondent’s comment with respect to the
requirement by Section 10 (2) (b) of the TPA for a registered person to
apply for deregistration within 30 days of ceasing to be required to be
registered for purposes of a tax law. While the law envisages such an
application for deregistration to be made within 30 days, it is not a
bar to subsequent application where a party seeks to be deregistered
for the purpose of not being required to be registered under a tax law.
It would be absurd to draw from the said provision where the
company has been struck off under the Companies Act and had

therefore ceased to exist;
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b) That as at the date of dissolution on 27t July 2018, the dissolved
company was not a creditor to the Respondent under any tax law as
per the filed self-assessment returns for income tax and no assessment
/debt /demand /legacy amount/migration had been notified to it with
respect to the alleged legacy balances or at all;

c) That the self-assessment returns of the dissolved company remained
unchallenged by the Respondent for over five years in which case it
was deemed confirmed as final;

d) That the Respondent had further not provided the dissolved company
with additional assessment or claimed any grounds upon which it
would review the returns;

e) That the evidence the Respondent was claiming to be missing from the
Appellant's letter dated 28t August 2024, were in fact intactly
contained in the said letter as annexures C1 (b) and C5 (b) which
documents were reattached, yet again, in this present letter showing
clearly that the said sums of Kshs. 441,932 being the balance of tax for
the year ended 31t December 2004, Kshs. 960,380 being the 3r
instalment tax for the year ended 31t December 2013 and Kshs.
960,380 being 4t instalment tax for the year ended 31t December
2013 were indeed paid and acknowledged by the Respondent by
issuing receipt of payment.

f) That from the foregoing, it is evident that the Respondent did not

consider all the documentary evidence presented to it since the specific
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amounts it purported were not verified and were missing, were
specifically supported in the Appellant's letter of 28t August 2024.

g) That the Respondent was to relook at the documents that they did not
check in the letter of 28t August 2024, which was resubmitted and
reconsider its decision to find that indeed there was no tax due.

h)  That the said documents were again resubmitted in the present letter

without prejudice to the legal rights under Section 23 and 31 of the
TPA.

48. The Appellant stated that on 15t October 2024, the Respondent replied to
his letter of 11" October 2024 through an email of 15t October 2024. That
the Respondent stated as follows;

i.  That as stated in its Objection Decision of 19t September 2024, the
Appellant was to raise any concerns for revalidation of legacy balances
with domestic taxes Department (OTO) at 10t floor JKUAT Towers
or through the email address dtdlegacysupport@kra.go.ke by 31st
December 2024.

ii.  Regarding cancellation of PIN, the objection decision of 19t September
2024 contained reasons for the rejection of the same and the Appellant
should consider appealing the same if dissatisfied.

49. The Appellant stated that the Respondent kept referring him to raise concerns
with the OTO legacy team in complete disregard of the fact that his letter of

28t August 2024 and 11th October 2024 together with all the supporting
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50

51.

52.

53.

documents were addressed and delivered by hand to the said OTO Legacy

Team at the given address and also by email.

. The Appellant averred that the Respondent claimed that the Appellant does

not have the /ocus standi to appeal in this matter because he is not the
taxpayer, which is the dissolved company. That the right to appeal is
conferred by Section 52 (1) the Tax Procedures Act, Cap 469B and Section
12 of the Tax Appeals Tribunal Act Cap 469 A. That the cited sections of law
provide that an appeal to the Tribunal shall be made by a person who has
been dissatisfied with the Respondent's Decision.

The Appellant further stated that the above-mentioned sections of law
recognize that the Respondent’s decisions may impact parties other than a
taxpayer especially where the taxpayer is not there to defend itself. That in
this case, the taxpayer is dissolved and if the alleged taxes are confirmed by
the Respondent without any defence, the Appellant stands an obvious risk
of being held liable for taxes of the dissolved company.

The Appellant stated that he is a person dissatisfied by the Respondent's
decision because by dint of Section 897 (6) of the Companies Act 2015, his
liability as a director continues and may be enforced as if the company has
not been dissolved.

The Appellant submitted that it is ridiculous that the Respondent expects to
make grave allegations of huge tax liability towards a dead company and not

to meet any defense or retaliation from the former shareholder and director
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of the said dissolved company whose interest will be at stake in case such
allegations are not defended.

54. The Appellant submitted that denying the Appellant the opportunity to
challenge the erroneous decisions made by the Respondent will be cultivating
an absurdity where the Respondent will be imposing unknown taxes to all
dissolved companies and expect no defence or explanation as the dissolved
companies are void and do not have legal standing to defend themselves.

55. The Appellant averred that had the legislature intended to confine the right
of appeal solely to taxpayers, it would have unambiguously used the term
“taxpayer” instead of the broader term “person”. Tax laws should thus be
read without any intendment as was evident in the case of Commissioner of
Domestic Taxes (Large Taxpayer Office) vs. Barclays Bank of Kenya Ltd
[2020] KECA 214 (KLR), where the Court of Appeal stated that;

“There is no doubt in our minds that the decisions in Adamson v. Attorney
General (supra), Cape Brandy Syndlicate v. Inland Revenue Commissioners
[1920] 1 KB 64, T. M. Bell v. Commissioner of Income Tax [1960] EA 224,
Republic v. Commissioner of Income Tax ex-parte SDV Transami (supra)
and the first judgment represent a correct statement of the law, namely
strict construction of tax legislation, so that the tax demand must fall within
the terms of the statute without ambiguity. If there's any ambiguity in the
legislation, it is not to be rectified by considerations of intendment, but by

amending the legislation.”
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56. The Appellant submitted that it urges this Tribunal to literally read the law
as it is without making any intendment. That tax laws are given the plain
meaning and there should be no room to create an absurd intention of the
law that is not expressly provided in the textual context of the above cited
provisions. That the Respondent is therefore not allowed to interpret the law
in @ manner not expressly provided with the intention to deny the Appellant
audience before this Tribunal.

57. The Appellant averred that it is not in contestation that the dissolved
company no longer exists as the same was formally dissolved through the
Gazette Notice No. 7578 of 27t July 2018 and dissolution confirmed via a
letter from the Registrar of Companies dated 2nd August 2018.

58. The Appellant stated that the Respondent cannot then be actively pursuing
unknown tax liabilities against the dissolved company without first making
an application as provided under Section 916 of the Companies Act to restore
the dissolved company into the Register of Companies.

59. The Appellant submitted that Courts have held that once a company is
deregistered, no liabilities can be claimed against it unless it is restored. That
any creditor, including the Respondent, must first have the company restored
to the register before pursuing any alleged tax or liability. This position is
supported by the Court's decision in Bundi vs. Tiger Electronics & Motorbike
Ltd (Miscellaneous Civil Application EO15 of 2024) [2024] KEHC 9016 (KLR)

(25 July 2024) (Ruling) where the Court stated that;
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“However, if the Company is dissolved, then there must, under the
law, be antecedent steps taken to reinstate the Company to the
Register and restore the situation as it was before the dissolution. See
Sections 916-919 of the Companies Act.

16.1f the Company has been wound-up, there is no Respondent company
to be sued and upon which execution may issue either directly or
through its directors upon lifting of veil. The person who has a claim
against the dissolved company is obliged to make an application for
restoration of the company to the register before any claims may be
brought against the company ...
In my respectful view, it behoves the applicant to first seek the
restoration of the wound-up Company in accordance with the law
and, thereafter, seek the reliefs prayed for in the present application
for the examination of the directors by the court to decide whether
the said directors should be held to be personally liable for the
particular debt of the Respondent. No such application under the
Companies Act has been made before the Court. Accordingly, for the
reasons set out above, this Court finds that the present application
dated 24/1/2024 is premature and it is held in abeyance pending any
application by the Applicant for the reinstatement of the respondent

Company, or as he may be aadvised by Counsel.”
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60. The Appellant averred that in light of the above decision, the Respondent

61.

62.

63.

cannot demand or impose taxes on the Dissolved Company, as the law
clearly outlines the procedure for making claims against a dissolved entity.
The Appellant submitted that the Respondent is aware that it had to restore
the dissolved company first before pursuing the alleged taxes, but it has
refused to do so. That the situation in this case is similar to the one being
faced by a sister company which was dissolved in 2018. In Misc Application
No. E679 of 2024: Kenya Revenue Authority vs. Allia Industries Limited and
4 Others, where the Respondent is currently seeking to first restore the
dissolved company to the register of Companies before pursuing the alleged
taxes. That it is therefore disingenuous for the Respondent to apply the
correct law in one case and fail to follow the same law in another case where
both cases are being defended by the same counsel on record.

The Appellant averred that the Respondent has not tabled any evidence that
it had pursued the restoration of the dissolved company. Therefore, it should
not be allowed to deal with a dead company as if it was an operating
company.

The Appellant averred that in view of the foregoing, the Tribunal ought to
conclude that the Respondent lacked jurisdiction to issue an Objection
Decision or any other decision under tax law against an entity that no longer

exists, as defined under the Companies Act and Section 3 of the TPA.

64. The Appellant posited that this Tribunal should thus reach an inescapable

conclusion that an Objection Decision or any other appealable decision
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cannot be issued against a dead taxpayer unless the taxpayer (in case of a
dissolved company) is reinstated to the Register of Companies.

65. The Appellant postulated that this issue forms the substratum of this Appeal,
the Respondent argues that it was a creditor and thus according to Section
900 of the Companies Act, it ought to have been notified prior to the
dissolution of the dissolved company. The Respondent also argues that as an
alleged creditor, the dissolved company allegedly owed it taxes amounting
to Kshs. 8,482,737.00 as income tax payable in the years 2014, 2013, 2011,
2010 and 2004.

66. The Appellant contended that the dissolved company did not owe the
Respondent any taxes at the point it was being formally deregistered. That
the Appellant had ensured that the dissolved company was compliant with
all the laws and paid all the taxes due and therefore the alleged debt is the
Respondent’s fiction of figures plucked from the blues without any basis. To
support this averment, the Appellant proves in the following four ways that
Respondent was not a creditor of the Dissolved Company at the time of its
dissolution.

67. The Appellant stated that First, the Respondent argued that the alleged debt
is not new taxes but emanates from the self-assessment records of the
Dissolved Company for the years 2014, 2013, 2011, 2010 and 2004. This
allegation is false because the Appellant provided all the self-assessment
records for the years in questions together with proof of payment of all the

taxes that were due then.
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68. The Appellant directed the Tribunal to the overwhelming unrefuted evidence
that there were no taxes due for the alleged years under review, that this
evidence can be is at pages 207-569 of the Appellant’s List and Bundles of
Documents.

69. The Appellant stated that Secondly, it was not open in law for the
Respondent to indirectly amend the self-assessments filed by the dissolved
company without notice to the dissolved company post five years from the
date of making those returns. That the years under review are 2014, 2013,
2011, 2010 and 2004 and therefore, the Respondent had up to the year 2019,
2018, 2016, 2015 and 2009 respectively to amend the self-assessment returns
in question and it did not do so within the expected time.

70. The Appellant submitted that the self-assessments return for the said years
thus remain undisturbed and, any attempt to demand unknown taxes
different from the said returns is an attempt to violate Section 31 (4) of the
TPA and to laden the taxpayer with the burden of producing documents that
are more than five years old from the day the returns were made.

71. The Appellant relied on the case of Stefanutti Stocks Kenya Limited vs.
Commissioner of Domestic Taxes (Tax Appeal E117 of 2021) [2023] KEHC
2322 (KLR) (Commercial and Tax) (22 March 2023) (Judgment), wherein
Majanja J held as follows;

“l agree with the Appellant that an interpretation of the aforementioned
provision has to observe the strict principles of interpretation of tax

statutes as enunciated by the Court of Appeal in Mount Kenya Bottlers Ltd
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and 3 Others v Attorney General and 3 Others NRB CA Civil Appeal No.

164 of 2015 [20719] eKLR that "the statute must be looked at using slightly

different lenses. With regard to tax legislation, the language imposing the

tax must receive a strict construction."” simple and strict interpretation of
the above provision is that the only time the Commissioner may amend

an assessment beyond the five-year statutory period after the filing of a

self-assessment return is in the case of gross or willful neglect, evasion, or

fraud by, or on behalf of, the taxpayer.”

72. The Appellant further relied on the case of Commissioner of Domestic Taxes
vs. Airtel Networks Kenya Limited (Income Tax Appeal E062 of 2022)
[2023] KEHC 25059 (KLR) (Commercial and Tax) (10 November 2023)
(Judgment) in which Mabeya J stated as follows;

“The legal position is that all assessments ought to be made within 5
years except when there is evidence of gross or willful neglect, evasion or
fraud on the part of the taxpayer. This also goes hand in hand with the
provisions of section 23 of the Tax Procedures Act which requires a tax
payer to retain documents for the same period. The implication is that,
after 5 years, since no assessment can be made, the taxpayer is absolved
of his burden of maintaining such records”.

73.The Appellant averred that since no amendment to self-assessments were
made in respect of the years 2014, 2013, 2011, 2010 and 2004, the

Respondent’s attempt to migrate the legacy debit balance is a clear effort to

circumvent the provisions of Sections 31 (4) and 23 of the TPA by indirectly
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amending the self-assessments outside the prescribed statutory timelines. That
this Tribunal should not condone such actions, as they are not only unlawful
but also contravene the canon of certainty in taxation.

74. The Appellant averred that the Respondent is barred from amending the self-
assessment records which indicate that the dissolved company did not owe
any tax at the point it was being dissolved and therefore the Respondent
could not be a creditor as loosely alleged.

75. The Appellant averred further that it was not open in law and in fact for the
Respondent to consider itself as a creditor of the dissolved company and
claim alleged taxes when the same had not been the subject of any
assessment, demand or notice during the existence of the dissolved company
and/or had not been posted on its iTax or notified to the dissolved company
before its dissolution.

76. The Appellant averred that it is unreasonable to wait for more than seven
years after the “death” of a taxpayer only to emerge from nowhere and
allege that the taxpayer owed some taxes which relates to more than 14 years
before its death. That the Respondent waited for more than seven years after
the dissolution of the company to raise some unfounded allegations that the
said Company owed it some taxes that backdates to the year 2004.

77. The Appellant averred that such allegations of debt were not factual because
nothing prevented the Respondent from issuing an assessment, or amend the
self-assessments filed by the dissolved company for the years in questions or

issue a tax demand or even effect the same on the dissolved companies’ iTax
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Portal. That the Respondent did not issue such tax demands before the
dissolution of the company because there was no tax due, and it is currently
taking the advantage of the company's dissolution to impose unknown taxes.
78. The Appellant relied on the case of Republic vs. Kenya Revenue Authority
Ex-parte Jaffer Mujtab Mohamed [2015] eKLR, in which Odunga J as he then
was stated that;
“Therefore, whereas this Court is not entitled to question the merits of the
decision of taxing authority, that authority must exercise its powers fairly
and there ought to be a basis for the exercise of such powers. A taxing
authority is not entitled to pluck a figure from the air and impose it upon
a taxpayer without some rational basis for arriving at that figure and not
another figure. Such action would be arbitrary, capricious and bad faith. It
would be an unreasonable exercise of power and discretion and that
would justify the Court in intervening. In Republic vs. Institute of
Certified Public Accountants of Kenya ex-parte Vipichandra Bhatt TIA J V
Bhatt & Company Nairobi HCMA No. 285 of 2006, it was held that in
the absence of a rational explanation, one must conclude that the decision
challenged can only be termed irrational within the meaning of the
Wednesbury unreasonableness, was in bad faith and constitutes a serious
abuse of statutory power since no statute can ever allow anyone on whom
it confers a power to exercise such power arbitrarily and capriciously or in

bad faith.”
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79. The Appellant stated that the Respondent had an opportunity to oppose the
dissolution of the dissolved company if indeed it was a creditor, but it did
not do so because of the obvious reason which is that by that time, it was
clear in its mind that the dissolved company did not owe it any taxes.

80. The Appellant submitted that the Registrar cannot strike off a company's
name until three months have passed from the date of publication of the
Gazette Notice inviting reasons as to why the company should not be
deregistered. In accordance with this requirement, the Registrar of
Companies published Gazette Notice No. 2549 in the Kenya Gazette on 16t
March 2018, notifying the public of the intended dissolution of the dissolved
company, as provided under Section 897 (3) of the Companies Act, 2015.

81. The Appellant averred that if no notice to show cause has been filed with the
Registrar of Companies within three (3) months, the Registrar is required to
proceed with the deregistration of the company and notify the public. That
this requirement was complied with as three months passed from the date of
Gazettement, 16" March 2018, without any objections being raised by the
public, any institutions, or the Respondent itself regarding the dissolution and
deregistration of the dissolved company. Consequently, after the three-
month period with no objections, the Registrar of Companies, exercising the
authority granted under Section 897 (4) of the Companies Act, proceeded to
notify the public of the dissolved company’s dissolution through Gazette

Notice No. 7578, published in the Kenya Gazette on 27t July 2018.
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82.

83.

The Appellant averred that the dissolved company was thus not a debtor to
the Respondent as alleged because nothing could have been easier than to
raise the same in protest of the dissolution of the dissolved company.

On the Respondent’s refusal to cancel the dissolved company’s PIN, the
Appellant contended that despite providing all the requested information
and supporting documents as per the Respondent's email of 26t October
2018, the Respondent neither acknowledged the Appellant’s letter nor

cancelled the dissolved company's PIN or tax obligations.

84.The Appellant averred that the Respondent’s inaction triggered

deregistration through operation of the law in line with Section 10 (7) and
(8) of the TPA, which state;

“(7) Where the Commissioner fails to respond to the application for
deregistration within six months, the applicant shall be deemed to be
deregistered.

(8) Where the deregistration of a person requires the cancellation of that
person’s registration or license under a tax law, that registration or

license shall be cancelled on the effective date of the deregistration.”

85. The Appellant opined that it was not open in law and in fact for the

Respondent to arbitrarily refuse to cancel the PIN and tax obligations of the
dissolved company when by virtue of Section 10 (7) and (8) of the Tax
Procedures Act, the dissolved company is deemed deregistered, and its PIN

is therefore cancelled by operation of the law.
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86. The Appellant averred that having submitted the Application for
deregistration of the PIN on 18" October 2018, the Respondent was
statutorily obligated to deregister the dissolved company. That in the absence
of such action within six (6) months, the dissolved company’s PIN was, by
operation of law, effectively deregistered.

87. The Appellant submitted that the Respondent therefore erred in fact and in
law by unreasonably failing to cancel the PIN and tax obligations of the
Dissolved Company even after being provided with all the relevant
documentation and information which it had asked for including the audited
financial statements for the three years of income 2015, 2016, and 2017
respectively.

88. The Appellant stated that the Respondent, in its Statement of Facts, asserts
that the dissolved company’s application for cancellation and/or
deregistration of its PIN was made beyond the thirty (30) day period
stipulated in Section 10 (2) (b) of the TPA, and consequently, it refused to
cancel the PIN, instead requesting the submission of financial statements.

89. The Appellant averred that the Respondent cannot lawfully rely on Section
10 (2) (b) as a basis for refusing deregistration or cancellation of the dissolved
company’s PIN, as such refusal is not a remedy prescribed by the TPA. The
only recourse available to the Respondent for a late application is found in
Section 81 (2) of the TPA, which states;

“(2) Subject to subsections (3) and (4), a person who fails to apply for

deregistration or cancellation of registration as required under a tax
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law without reasonable excuse shall be liable to a penalty equal to one
hundred thousand shillings for every month or part of a month for the
period-
a). Commencing from the month the person was first required to
apply for deregistration or cancellation of registration; and
b). Ending on the month immediately preceding the month the
person submits an application for deregistration or cancellation
of registration, or the person is deregistered or has their
registration  cancelled by the Commissioner on the

’

Commissioner's own motion...’

90. The Appellant averred that the TPA already provides sanctions for taxpayers

ol

92.

who fail to apply for deregistration within the prescribed period under
Section 10 (2) of the TPA after ceasing to require registration for tax purposes.
That in such instances, the Respondent's only recourse is to impose a penalty
for the period during which the application was not filed and thereafter
proceed with the deregistration or cancellation of the PIN, unless compelling
reasons are provided to the taxpayer for not doing so.

The Appellant stated that the Respondent was mandated to deregister and/or
cancel the Dissolved Company’s PIN, and if necessary, impose a penalty for
September 2018, the only month that had lapsed between the Gazettement
of dissolution and the application for deregistration.

The Appellant Averred that there is no statutory basis upon which the

Respondent can refuse to deregister and/or cancel the PIN of the dissolved
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company more than six (6) years after the application for the same was
made. This position has been acknowledged by the Respondent in the past
in Kenya Revenue Authority vs. Jinsen Company Limited & 3 others
(Miscellaneous Application EOO1 of 2024) [2025] KEHC 770 (KLR) where it
pleaded that the taxpayer's failure to apply for deregistration of its tax
obligations as governed by Sections 3 and 10 of the Tax Procedures Act
resulted in the accrual of penalties as set out in Section 81 (2) and (3) of the
Tax Procedures Act.

93. The Appellant averred that based on the law provided above, the Appellant
therefore urges this Tribunal to find that the dissolved company is deemed
deregistered under tax laws and its PIN and tax obligations stands cancelled.

Appellant’s Prayers

94. The Appellant prayed that;

a) That the Honorable Tribunal do find that the Objection Decision
issued by the Respondent on 19t September 2024 was without
jurisdiction, irregular and unlawful;

b) That the Honorable Tribunal be pleased to and hereby set aside the
Respondent’s Objection Decision dated 19t September 2024 in its
entirety;

c) That the Honourable Tribunal do find that the Dissolved Company is
deemed deregistered under tax laws and its PIN and tax obligations

stands cancelled;
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d) That in alternative to prayer 3 above, the Honorable Tribunal do issue
an order directing the Respondent to cancel the PIN and all tax
obligations of the dissolved company in accordance with provision of
Section 10 (7) & (8) of the TPA;

e) That the Honourable Tribunal be pleased to issue any further or other
reliefs as may be just and expedient in the circumstances; and,

f) That the costs of this Appeal be provided for.

THE RESPONDENT’S CASE

95.

96.

97.

98.

The Respondent’s case is premised on the following documents filed with the
Tribunal;

a) Statement of Facts dated 29t November 2024 and filed on even date

together with the documents attached thereto;

b) lts Written Submissions dated 18" March 2025 and filed on even date.
The Respondent submitted that the Appellant is allegedly a former director
and shareholder of a dissolved company Econ Investment limited.

The Respondent stated that vide a Public Notice it informed the general
public that it had migrated VAT and income Tax ledges balances from the
defunct legacy system to the current iTax system and that individual
taxpayers had been informed of the balances through their iTax registered
addresses.

The Respondent averred that vide an email dated 29t June 2024 it wrote to
Econ Investment Limited notifying it that its principal ledger balances

previously held under the legacy system had been migrated to iTax.
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99. The Respondent submitted that via an email dated 16t August 2024, it

100.

101.

102.

informed the Appellant that the migrated legacy balances of Kshs.
8,482,737.00 relate to principal taxes arising from self-assessments for the
years of income 2014, 2013, 2010 and 2004. That in the same mail it
requested for documentary evidence that the taxes had been paid.
The Respondents stated that the migrated balances of Kshs. 8,482,737.00
were in respect of principal Income Tax in the company ledger for the years
shown below;

i. Jan 2014-Dec 2014 - 2,788,796

ii. Jan 2013-Dec 2013 - 5,670,638
iii.  Jan 2011-Dec 2011 - 10,000
iv.  Jan2010-Dec 2010 - 10,000

v. Jan2004-Dec 2004 - 3,303
The Respondent submitted that the taxpayer via an email dated 24t August
2024 produced RGS and receipts to support that it had paid the taxes. That
upon review and validation of the receipts provided, it was established that
taxes paid amounted to Kshs. 6,120,045.00. That payment of tax of Kshs.
2,362,692.00 was not supported.
That the unsupported payments related to Kshs. 441,932.00 for year of
income 2004 and Kshs. 960,380.00 relating to 3 instalment corporation
tax payment for year of income 2013 and 4 instalment tax payment of Kshs.

960,380.00 relating to year income 2013.
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103.

104.

105.

106.

The Respondent submitted that in response to its email dated 29t June 2024,
it received a letter referenced Notice of Objection to Migration of Legacy
Balances to iTax system from the firm of Oraro and Company Advocates
who indicated that they had received instructions from former directors and
shareholders of the Company.

The Respondent contended that having provided the details of the legacy
balances to both the alleged former director and their legal representatives.
It responded to the notice of objection to migration of the legacy balances
with an Objection Decision dated 19t September 2024 confirming Kshs.
2,362,692.00 as outstanding payments. That the Objection Decision was
addressed to the company and not to the alleged directors/Shareholders.
The Respondent submitted that following issuance of the Objection Decision
the Respondent received a Notice of Appeal and subsequently an Appeal
filed by a person known as Alex Trachtenberg appealing as the former
director and shareholder of the defunct company Econ Investment Limited.
The Respondent stated the concept of /ocus standirefers to the legal capacity
of a person to institute court proceedings. That /ocus standi is a jurisdictional
issue that determines whether a party has the right to be heard before a court
of law. That the requirement of /ocus standi is crucial in ensuring that courts
are not burdened with frivolous claims by parties without a legitimate

interest.
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107. The Respondent submitted that the instant Appeal contravenes the express
provisions of Sections 51 (12) and 52 (1) of the TPA as read together with
Section 12 of the TAT Act. Section 51 (12) of the TPA provides that;

“A person who is dissatisfied with the decision of the Commissioner under
subsection (11) may appeal to the Tribunal within thirty days after
being notified of the decision.”

108. Section 52 (1) of the TPA provides as follows;

“A person who is dissatisfied with an appealable decision may appeal the

decision to the Tribunal in accordance with the provisions of the Tax

Appeals Tribunal Act (Cap. 469A).”

109. Section 12 of the Tax Appeals Tribunal Act provides that;

“A person who disputes the decision of the Commissioner on any matter

arising under the provisions of any tax law may, subject to the provisions

of the relevant tax law, upon giving notice in writing to the Commissioner,
appeal to the Tribunal, provided that such person shall before appealing,
pay a non-refundable fee of twenty thousand shillings.”

110. The Respondent submitted that under the above cited provisions of the law,
a person with /ocus standito lodge an appeal before the Tribunal is one who
has received a tax decision and has objected to the said tax decision and the
Commissioner has issued an Objection Decision with regards to its objection.

111. The Respondent stated that in its view, it would be absurd to interpret a
person to mean anybody. That this then would mean anyone would

challenge an Objection Decision that is not addressed to him.
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112. The Respondent submitted that Section 51 (12) and Section 51 (1) of the TPA
cannot be read in isolation from the rest of the provisions of the sub-sections
of Section 51 of the TPA. That Section 51 (1) of the TPA is clear on who can
object to a tax decision. It states;

“A taxpayer who wishes to dispute a tax decision shall first lodge an
objection against that tax decision under this section before proceeding
under any other written law.”

113. The Respondent submitted that the wording used is a taxpayer and not a
person. That it therefore follows that the only person with locus to challenge
a tax decision is a taxpayer who is in receipt of the same and not any Tom,
Dick and Hurry. That Section 51 (9) of the TPA is further clear that the only
person the Commissioner shall issue an Objection Decision to the Taxpayer
and not to any bystander. That Section 51 (9) of the TPA provides as
hereunder;

“The Commissioner shall notify in writing the taxpayer of the objection
decision and shall take all necessary steps to give effect to the decision,
including, in the case of an objection to an assessment, making an
amended assessment.”

114. The Respondent stated that it cannot therefore be that the person with the
locus to challenge a tax decision is a taxpayer and the person entitled to

receive an Objection Decision is a taxpayer but when it comes to lodging an

appeal any person can lodge the same.
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115.

116.

117.

118.

119.

The Respondent submitted that in all its correspondences, including but not
limited to its email correspondence dated 29t June 2024 and the Objection
Decision dated 29t September 2024 it addressed the same to Econ
Investment Limited of PIN Po51154007J and not to Alex Trachtenberg the
Appellant herein.

It was the Respondent's case that the Appellant herein one (Alex
Trachtenberg) lacks the /ocus standi to institute the instant Appeal.

It was the Respondent's case that the Objection Decision dated 19t
September 2024 was addressed to Econ Investment Limited of PIN
Po51154007) and not the Appellant (Mr. Alex Trachtenberg). That as such
therefore, the only person with the /ocus standi to lodge an appeal against
such a decision pursuant to the provisions of Sections 51 (12) and 52 (1) of
the Tax Procedures Act as read together with Section 12 of the Tax Appeals
Tribunal Act is Econ Investment Limited of PIN Po51154007).

The Respondent submitted that the doctrine of corporate personality, as
established in Salomon vs. Salomon & Co Ltd [1897] AC 22, forms the
foundation of this argument. Under this principle, a company is a legal entity
separate from its shareholders and directors, capable of owning property,
entering into contracts, and suing or being sued in its own name.

The Respondent averred that for the aforesaid reasons, the instant Appeal as
filed is bad in law, null and void ab initio and as such should be dismissed

with costs.
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120. The Respondent stated that without prejudice to the above, should the Tax

121.

122.

123.

124.

125.

Appeals Tribunal find that the Appellant herein had the /ocus standi to
institute the instant Appeal then the Respondent submits as hereunder.
That the demanded amount of Kshs. 2,363,692 comprises of self-assessments
for the years of income 2004, 2010, 2011, 2013 and 2014 transferred from
the legacy system to the iTax system. That there is therefore no new
assessment issued by the respondent and therefore the provisions of Section
23 (1) (c) cannot come into play.
The Respondent stated that the migrated Income Tax debit ledger balances
of Kshs. 2,362,692 is not a new tax assessment and are therefore not a
demand or tax/appealable decision subject to the appeal process.
The Respondent averred that once a taxpayer declares self-assessments the
same crystallizes and become a debt owed to the state unless there is an
application by the taxpayer to amend the self-assessments as provided for
under Section 31(2) of the Tax Procedures Act to amend the self-assessment.
The Respondent submitted that the said self-assessments therefore became a
debt due and owing from the taxpayer to the state from the date they were
self-declared until they are paid.
The Respondent averred that as per Section 3 of the Tax Procedure Act, 2015
a Tax Decision “tax decision” means-

a) an assessment;

b) a determination under section 17(2) of the amount of tax payable or

that will become payable by a taxpayer;
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¢) a determination of the amount that a tax representative, appointed
person, director or controlling member is liable for under section 15,
section 17 and section 18;

d) a decision on an application by a self-assessment taxpayer under
section 31(2);

e) deleted by Act No. 4 of 2023, s. 49 (a);

f) a decision under section 48 requiring repayment of a refund; or

g) a demand for a penalty or late payment interest”

126. The Respondent averred that it therefore follows that the said
communication was not a tax decision capable of being objected to. That the
Tribunal in TAT No. E023 of 2023: Perth Holdings Limited vs. Commissioner
Domestic Taxes stated that;

“In the current case, the Appellant upon receiving the migration notice
dated 17" August 2022 objected to the same vide its letter of 6" September
2022. We find this to have been in error as the migration notice did not
amount to what is denned in the law as a tax decision under Section ,1 of
the Tax Procedures Act at the material time to this Appeal.”

127. The Respondent submitted that relying on the Tribunal’s decision in the
above case, it was erroneous in the first place for the Appellant to object to
a migration notice as the same was not a tax decision capable of being
objected to.

128. The Respondent submitted that the objection having been improper, that

anything that followed in illegality is equally illegal and cannot stand, and
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that the legal principle ex-turpi causa non oritur actio (Latin for “no action
arises from a wrongful cause™) generally holds that an illegal act cannot be
the basis for a legal claim, as was evident in the case of Mureithi vs.
Mwangangi (Civil Appeal 252 of 2018) [2024] KEHC 7814 (KLR): The court
refused to aid the Appellant in enforcing obligations under an agreement
tainted with illegality, reiterating that no action can arise from a dishonorable

cause.

129. The Respondent submitted that the taxpayer’s objection having been illegal

and/or unnecessary any action following therefrom including but not limited
to the Objection Decision is tainted with illegality and therefore cannot

stand.

130. The Respondent submitted further that once a taxpayer declares self-

131.

assessments the same crystalizes and become a debt owed to the state unless
there is an application by the taxpayer to amend the self-assessments as
provided for under Section 31 (2) of the Tax Procedures Act to amend the
self-assessments.

The Respondent submitted that Section 32 of the Tax Procedures Act
provides that a tax payable by a person under a tax law shall be a debt due

to the Government and shall be payable to the Commissioner.

132. The Respondent averred that for avoidance of doubt enforcement of a debt

already due and owing has no expiry date in law. That what is limited by
the law to 5 years is a demand of new taxes that were/are unknown to the

Taxpayer.
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133.

134.

135.

136.

137.

138.

The Respondent averred that in the instant case, there are no new taxes
demanded either by way of an additional assessment or default assessment.
What the Respondent was basically doing was migrating already existing
debts from its old system legacy to its new iTax system.

The Respondent stated that it therefore follows that the said communication
was not a tax decision capable of being objected to.

The Respondent submitted that that upon migrating the said information,
the Respondent vide a public notice called upon all the taxpayers to verify
the accuracy of the information that was migrated as there is a possibility of
an error occurring.

The Respondent averred that as per the public notice it issued on Migrated
Legacy System Taxpayer Ledger balances, Taxpayers were required to visit
their respective Tax Service Office (TSO) by 31t December 2024 to raise any
concerns they had for resolution. That any debit balances remaining
thereafter will be confirmed and demand notices for the taxes due issued.
The Respondent averred that the balance that was migrated with regards to
the taxpayer herein was initially Kshs. 8,482,737 but upon verification and
validation of receipts provided on tax payments the amount was brought
down to Kshs. 2,362,692.00 whose composition has been stated herein
above.

The Respondent submitted that there was no evidence that the aforesaid
amounts were ever paid to the Respondent despite the Taxpayer having self-

declared the same. That all the Appellant was expected to do was to provide
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sufficient evidence that it paid the said debt which had crystalized years ago,
the burden was on the Appellant to proof that the said debt was actually
paid.
139. The Respondent averred that the court in Alfred Kioko Muteti vs. Timothy
Miheso & another [2015] eKLR held that;
“A party can only discharge its burden upon adducing evidence. Merely
making pleadings is not enough. "In reaching its findings, the Court stated
that:" Thus, the burden of proof lies on the party who would fail if no
evidence at all were given by either party .... Pleadings are not evidence “
140. The Respondent submitted that it relied on the case of Anne Wambui Ndiritu
vs. Joseph Kiprono Ropkoi & another [2004] eKLR where it was held that;
“As a general proposition the legal burden of proof lies on the party who
invokes the aid of the law and substantially asserts the affirmative of the
issue. That is the purport of Section 107(l) of the Evidence Act Cap Bo....
There is however the evidential burden that is cast upon any party the
burden of proving any particular fact which he desires the court to believe
in its existence. That is captured in Sections 109 and 112 of the Act.”
141. The Appellant could only discharge the said burden by provision of evidence
as directed by Section 56 (1) of the Tax Procedures Act, 2015 provides that;
“In any proceedings under this Part, the burden shall be on the taxpayer
to prove that a tax decision is incorrect.”
142. The Respondent further submitted that in Kasango J in Sheria Sacco Limited

vs. Commissioner of Domestic Taxes (2019) eKLR in dismissing the
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Appellant’s Appeal held the following on the issue of the taxpayer
discharging its burden of proof;
“The SACCO however needs to appreciate that what the Tribunal was
dealing with was an appeal against the Commissioners' confirming notice
that the SACCO had taxes to pay. When one appreciates that then the
submissions of the Commissioner, under this head, are correct that the
burden of proof lay on the SACCO. This is what is provided under Section
30(b) of the Tax Appeal Tribunal Act cap 40. That section provides:
In a proceeding before the Tribunal, the Appellant has the burden of
proving-
a) Where an appeal relates to an assessment, that the assessment is
excessive; or
b) In any other case that the tax decision should not have been made
or should have been made differently. The SACCO did not meet
that burden of proof...”

143. The Respondent further submitted that in Republic vs. Kenya Revenue
Authority; Proto Energy Limited (Exparte) (Judicial Review Application Eo23
of 2021) [2022] the court stated that;

“the most significant justification for placing the burden of proof on the
tax payer is the practical consideration that the Commissioner cannot
sustain the burden because he does not possess the needed evidence.
Under the system of self-reporting tax liability, the taxpayer possesses the

evidence relevant to the determination of tax liability. It is simply fair to
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place the burden of persuasion on the taxpayer, given that he knows the
facts relating to his liability, because the commissioner must rely on
circumstantial evidence, most of it coming from the taxpayer and the
taxpayer’s records. The taxpayer must present a minimum amount of
information necessary to support his position. This safety valve seems to
place the burden of production on the taxpayer without relieving the
Commissioner of the overall burden of proof the tax payers’ evidence
must meet this minimum threshold.
A presumption of correctness arises from the Commissioner's
determination/assessment. The presumption remains until the taxpayer
produces competent and relevant evidence to support his/her position.
When the taxpayer comes forward with such evidence, the presumption
vanishes and the case must be decided upon the evidence presented.”
144. The Respondent averred that with regards to the taxpayer's allegation that it
was dissolved and that it no longer exists, it is the Respondent's case that
Section 900 (1) (c) of the Companies Act 2015 requires any person who
makes an application under Section 897 on behalf of a company to within
seven (7) days after the day on which the application is made to ensure that
a copy of the application is given to every person who at any time on that
day is a creditor of the company.
145. The Respondent stated that Section 10 (2) (b) of the TPA, 2015 provides that
a registered person shall apply for deregistration under the subsection within

thirty (30) days of ceasing to be required to be registered under that tax.
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146. The Respondent stated that the taxpayer applied for deregistration on 26th
October 2018, which is evidently beyond the thirty days provided in the
TPA, having been issued with a letter of deregistration by the Registrar of
Companies on 2 August 2018.

147. The Respondent averred that the email correspondence from the
Respondent dated 26t October 2018 categorically indicated the taxpayer's
request for PIN cancellation had been rejected and the taxpayer was further
requested to provide financial statements for years of income ending 31s
December 2015, 31t December 2016 and 31t December 2017.

148. The Respondent averred that the migrated Income Tax debit ledger balances
of Kshs. 2,362,692 is not a new tax assessment and therefore not a demand
or tax/appealable decision subject to the appeal process.

The Respondent’s prayers
149. Based on the above grounds and others that may be adduced at the hearing,
the Respondent prays that;
i.  The Appellant’s Appeal be dismissed for lack of merit;
ii.  The Respondent's Decision contained in its letter dated 19t September
2024. be upheld; and,
iii.  The Respondent be awarded the costs of the Appeal.
ISSUES FOR DETERMINATION

150. The Tribunal having carefully considered the parties’s pleadings,

documentation and submissions notes that the issues that call for its

determination are.
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i.  Whether the Appellant herein has locus Standi to lodge the instant
Appeal on behalf of the taxpayer;
ii. ~ Whether the taxpayer’s PIN was deregistered by operation of the law;
and,
iii. ~ Whether the Respondent erred in Migrating legacy balances and
issuing an objection decision to a Company which had been legally

dissolved and deregistered for tax purposes.

ANALYSIS AND DETERMINATION

151.

152.

153.

Having identified the issues that fell for its determination, the Tribunal
proceeds to analyze the same as hereunder.

i.  Whether the Appellant herein has locus Standi to lodge the instant

Appeal on behalf of the taxpayer;

The Respondent contended that the Appellant herein does not have the /ocus
standi to file the instant Appeal as he is not the taxpayer to whom the
objection decision was addressed.
The Respondent cited Sections 51 (2), 52 (1), 51 (1) and 59(9) of the TPA as
well as Section 12 of the TAT Act in seeking to demonstrate that the law only
provides for the taxpayer to litigate tax matters that concern it and not
anyone who wishes to. That the Appellant herein was not the taxpayer but
a bystander who does not have locus to file an Appeal on the basis of acting

as a former director of the taxpayer (Econ investment Limited).

154. It was the Respondent’s submission that the doctrine of corporate

personality, as established in Salomon vs. Salomon & Co Ltd [1897] AC 22,

JUDGEMENT - TAT APPEAL NO. E1248 OF 2024 ALEX TRACHTENBERG VS. COMMISSIONER OF DOMESTIC TAXES
Page 50



155.

156.

157.

158.

forms the foundation of this argument. That under this principle, a company
is a legal entity separate from its shareholders and directors, capable of
owning property, entering into contracts, and suing or being sued in its own
name hence the instant Appeal is void ab initio as the Appellant is a separate
legal entity from the taxpayer.

On its part, the Appellant submitted that it acted as a former shareholder and
director of the said dissolved company whose interest is at stake in case the
allegations of unpaid taxes are not defended.

The Appellant adduced evidence before the Tribunal to show that Econ
investment limited was wound up in the year 2018 vide legal notice No.
7578 of 2018 followed by a letter from registrar of companies dated 2nd
August 2018 confirming the dissolution of the company effective 27t July
2018. That further an application for cancellation of the PIN following
dissolution was made on 18t October 2018 and acknowledged by the
Respondent on even date.

The Tribunal observes that the company whose alleged legacy system
balances are the subject of this Appeal having been legally dissolved in 2018
more than 5 years prior to the notification of migration of legacy balances,
ceased to be in existence and therefore was no longer a legal entity capable
of suing and being sued as implied by the Respondent who was well seized
of the dissolution as per the evidence tabled before the Tribunal.

Courts have long held the position that a dissolved company cannot sue or

be sued as it is non-existent, this was the position taken by the Court of
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Appeal in Civil Appeal No. 132 Of 2014 Kenya Power & Lighting Company

Limited vs. Benzene Holdings Limited T/A Wyco Paints where it stated that;
“It has been held consistently by the courts over the years that a company
that has been dissolved cannot maintain an action and conversely that no
action can be brought against it simply because it does not exist in the eyes
of the law. This principle was emphasized as long ago as 1923 by Bankes
L.J in Banque Internationale De Commerce (supra), which was
subsequently in 1959 cited with approval by Templeton, J of then Supreme
Court of Kenya in Fort Hall Bakery Supply Co. V Fredrick Muigai Wangoe
(1959) EA 474, who said: “The party seeking to maintain the action is in
the eye of our law no party at all but a mere name only, with no legal
existence........ A non-existent person cannot sue, and once the court is
made aware that the plaintiff is non-existent, and therefore incapable of
maintaining the action, it cannot allow the action to proceed... Since a
non- existent plaintiff can neither pay nor receive costs there can be no
order as to costs”.

159. To the Tribunal’s mind therefore, the Respondent’s act of bringing a recovery
action against a non-existent entity and insisting that the said non-existent
company should defend itself against the allegations of debt which in any
case were not tabled before the dissolution of the company when sufficient
notice of dissolution was issued by the Registrar of Companies is a travesty

of justice.
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160. The Appellant in establishing that he has /ocus standito file this Appeal relied

161.

162.

163.

on Section 897 (6) of the Companies Act which states that the liabilities of
directors continues as if the company had not been dissolved. The section
states that;

“6) Despite subsection (5)—

(a) the liability (if any) of each director, managing officer and
member of the company continues and may be enforced as if the
company had not been dissolved;”

Based on the provisions of the Companies Act and case law, the Tribunal is
persuaded that the Appellant herein has /ocus standito file the instant Appeal
as the outcome of this dispute has a direct impact on him as a former director
of the taxpayer who stands liable should the tax liability be found due and
payable.

ii.. Whether the taxpayer’s PIN was deregistered by operation of the law;
The Appellant submitted that on 18t October 2018, he made an application
vide iTax to the Respondent for the cancellation of the PIN and tax
obligations of the dissolved company Econ Investments limited referenced as
KRA201814550326, the Respondent acknowledged the cancellation request
and issued a receipt on the same date.

It was the Appellant’s submission that the Respondent through its email of
26t October 2018 rejected the PIN cancellation application and directed the
Appellant to provide 3 years financial statements of the dissolved company

and consult with the TSO. The Appellant contended that despite complying
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164.

165.

with the Respondent’s directions vide a letter dated 8t November 2018
drawn by Handa & Co Advocates on behalf of the former directors and
shareholders of Econ Investment Limited attaching the required documents
as well as the gazette notice for dissolution, the Respondent neither
responded nor cancelled the PIN as required by law only to resurface in June
2024 with a notice of migration of ledger balances.
The Respondent countered that the Appellant failed to comply with Section
10 (2) (b) of the TPA, 2015 which provides that a registered person shall
apply for deregistration under the subsection within thirty (30) days of
ceasing to be required to be registered under that tax law. The Respondent
averred that the Appellant has failed to apply for registration within the
timeline.
The Tribunal observes that the Respondent was under an obligation to cancel
the dissolved company’s PIN pursuant to the provisions of Section 14 of the
TPA, the Section provides for cancellation of PIN either upon application by
a taxpayer Section 14 (i) or Suo moto by the Respondent upon realization
that a person is not registered under Section 8 has failed to notify the
Commissioner Section 14 (2) (b) of the TPA. The Sections provide thus;
Section 14(1)
“I4. Cancellation of a PIN
(1) A person issued with a PIN under section 12(3) but who is not

registered under section 8 shall notify the Commissioner in
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writing when that person no longer requires a PIN for the
purposes of a transaction specified in the First Schedule”
Section 14 (2) (b)
“(2) The Commissioner shall, by notice in writing, cancel the PIN of a
person when satisfied that—
(a) the person has been deregistered under section 10;
(b) the person is required to notify the Commissioner under
subsection (1) but has failed to do so;”

166. Further, Sections 10 (7) & (8) of the TPA provide that where a person applies
for deregistration for the purposes of a tax law and Commissioner fails to
respond, upon lapse of six months the applicant shall be deemed
deregistered.

167. The Sections 10 (7) & (8) provide that;

“(7) Where the Commissioner fails to respond to the application for
deregistration within six months, the applicant shall be deemed to be
deregistered.

(8) Where the deregistration of a person requires the cancellation of that
person’s registration or licence under a tax law, that registration or
license shall be cancelled on the effective date of the deregistration.”

168. It is clear from the evidence before the Tribunal that the Appellant herein
made an application for the cancellation of the taxpayer PIN for the

dissolved company on 18t October 2018 as acknowledged by the
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169.

170.

171.

172.

Respondent, the Appellant further complied by providing the documents

required of it by the Respondent on 8" November 2018.

A count of six months from 8t November 2018 show that time within which

the Respondent ought to have responded to the Appellant’s application for

deregistration of the taxpayer lapsed on 7t May 2019 whereupon the
dissolved company’s PIN was deemed deregistered by operation of the law.

The Tribunal finds and holds that Econ Investment Limited having been

legally dissolved on 27t July 2018 and subsequently applied for

deregistration in accordance with the provisions of the TPA was deregistered
for tax purposes by operation of the law on 7t May 2019. The dissolved
company henceforth ceased being a taxpayer.

iii. ~ Whether the Respondent erred in Migrating legacy balances and
issuing an Objection Decision to a Company which had been legally
dissolved.

The Tribunal having established that Econ investments Limited stood

dissolved on 27t July 2018 pursuant to gazette notice No. 7578 and

subsequently deregistered for tax purposes by operation of the law on 7t

May 2019. The company and ceased to exist and was no longer a taxpayer

hence the Respondent’s action in seeking to migrate the alleged legacy

balances and issue an Objection Decision to a non-existent company was an
exercise in futility.

The Respondent’s recourse in pursuing tax liability from a dissolved company

lay in approaching the court for restoration of the dissolved company to the
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Register of Companies as provided for under Section 918 of the Companies
Act which provides that;
“918. Decision on application for restoration by the Court
(1) On the hearing of an application made under section 927, the
Court may order the company to be restored to the Register—

(a) if the company was struck off the Register under section 894
or 895 and the company was, at the time of the striking off,
carrying on business or was in operation;

(b) if the company was struck off the Register under section 897
and a requirement of sections 898 to 903 was not complied
with; or

(c) if in any other case the Court considers it just to do so.”

173. Indeed, the Tribunal notes that the Respondent has pursued this option
successfully in the recent case of Kenya Revenue Authority vs. Che Lu
Construction Company Limited & 3 others (Miscellaneous Application E1026
of 2023) [2025] KEHC 5105 (KLR) (Commercial and Tax) (25 April 2025)
(Ruling) where the court held that;

“In light of these considerations, it is just and equitable to grant the orders
sought in the application dated 6" November 2023 for the limited
purpose of addressing the tax liability. The application is therefore

allowed. The It Respondent shall forthwith be restored to the Register of

Companies to enable the parties applicant on one hand and the I+

JUDGEMENT - TAT APPEAL NO. E1248 OF 2024 ALEX TRACHTENBERG VS. COMMISSIONER OF DOMESTIC TAXES
Page 57


https://new.kenyalaw.org/akn/ke/act/2015/17
https://new.kenyalaw.org/akn/ke/act/2015/17

Respondent to conclusively deal with the tax liabilities including the
validity.”

174. The Tribunal is at a loss as to why the Respondent would attempt to collect
tax from a non-existent taxpayer, an action which is tantamount to flogging
a dead horse when there are clear legal avenues to pursue the tax it claims
to be owed.

175. Consequently, the Tribunal finds that the Respondent erred in Migrating
legacy balances and issuing an Objection Decision to a Company which had
been legally dissolved and deregistered for tax purposes without first seeking
restoration of the company to the Register of Companies through a court
order.

176. Consequently, the Tribunal finds that the Appellant’s Appeal is merited, thus
the same succeed:s.

FINAL DECISION

177. The upshot of the foregoing is that the Appeal succeeds. Consequently, the
Tribunal makes the following Orders: -

a) The Appeal be and is hereby allowed;

b) The Respondent’s Notice of Migration of Legacy Balances dated 29th
June 2024 and Objection Decision dated 19t September 2024 be and
are hereby vacated; and,

c) Each Party to bear its own costs.

178. It is so ordered.
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